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August 7, 2007

BY HAND DELIVERY a l q q v (-/

The Honorable Vernon Willlams
Secretary

Surface Transportation Board
395 E Street S W

Washington, DC 20423

Re STB Finance Docket No 35063, Michigan Central Railway, LLC —

Acquisition and Operation Exemption — Lines of Norfolk Southern
Railway Company

Dear Secretary Willlams

Attached for filing are the onginal and ten copies of the Reply to
BMWED/BRS's Petition for Reconsideration Also enclosed i1s a diskette containing an
electronic version of the Reply

Please ime and date stamp the extra copy of the Reply and return it with
our messenger

If you have any questions, please contact me

Karl Morell D _qnd®
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35063

MICHIGAN CENTRAL RAILWAY, LLC -
ACQUISITION AND OPERATION EXEMPTION -
LINES OF NORFOLK SOUTHERN RAILWAY COMPANY

REPLY OF MICHIGAN CENTRAL RAILWAY LLC
TO BMWED/BRS'S PETITION FOR RECONSIDERATION

KARL MORELL

Of Counsel

BALL JANIK LLP

Suite 225

1455 F Street, N W
Washington. D C 20005
(202) 638-3307

Attorney for
Michigan Central Railway, [.LC

Dated August 7, 2007 oo R dings

AUG -7 2007
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MICHIGAN CENTRAL RAILWAY,LLC -
ACQUISITION AND OPERATION EXEMPTION —
LINES OF NORFOLK SOUTHERN RAILWAY COMPANY

REPLY OF MICHIGAN CENTRAL RAILWAY LLC
TO BMWED/BRS'S PETITION FOR RECONSIDERATION

Michigan Central Railway L1C (“MCR™) hereby replies to the Petition For
Reconsideration of Procedural Schedule (“Petitsion™) filed by the Brotherhood of Maintenance of
Way Employcs Division/IBT (*“BMWED™) and the Brotherhood of Railroad Signalmen (“BRS™)
(dated August 1. 2007, but filed on August 3, 2007)

The Petition fails to show any good rcason for modifying the procedural schedule
adopted by the Board just last weck, 1 a decision served on August 2, 2007 (“Decision™) The
Decision contained no matenial error, and nothing 1n the alleged “new evidence” offcred by
BMWED and BRS provides any basis for reconsideration. In essence, BMWED and BRS offer
only their own unsubstantiated opimion that the procedural schedule adopted i the Decision 1s
“unrcasonable ™ But the procedural schedule adopied 1n this proceeding compares favorably
with those adopted recently in similar proceedings involving considerably larger transactions

In short, BMWED and BRS have not demonstrated any specific reason why they
cannot comply with the procedural schedule adopted 1n the Decision  In the absence of such a
showmg. MCR respectfully requests that the Board deny the Petition and adhere to the

estabhished schedule



I. Procedural Background

The transaction at 1ssue 1n this procceding involves MCR's proposed acquisition
of certain rail lines and trachage nghts owned and operated by Norfolk Southern Ratlway
Company (“NSR™) in Michigan and Indiana  See Petition for Exemption (filed July 13, 2007) at
6-7 In order to address the concemns of interested parties, MCR and NSR have made
cxtraordinary efforts to promotc the full and accurate disclosure of information regarding this
proposed transaction In particular, MCR submitted complete copies of the parties’ Transaction
Agreement and all related agreements between the parties as part of its imtial fings  These
related documents include fourteen separate agreements addressing virtually every aspect of
MCR's proposed acquisition of the rail Lines at 1ssue and all related transactions, whether or not
these additional agreements are subject to regulatory review

In addition, MCR and NSR voluntanly served complete copies of their imitial
public filings on all labor unions with employees on the affected lines (including both BMWED
and BRS) at the time of their submission to the Board  The parties also voluntanly provided
notice of these filings to shippers on the affected lines within one week of their imtial filing

Although the Board’s regulations (49 C F R § 1121 4(a)) provide that “public
comments are generally not sought during consideration of exemption petition proposals,” MCR
specifically requested that the Board publish notice of the proposed transactions tn the Federal
Regster. 1n order to provide interested parties adequate opportunity to comment  Sec Petition to
Revoke Class Exemphon (filed July 13, 2007) at 10  Under MCRs proposed procedural
schedule, the date of the parties® imitial filings would have been deemed Day 0, and the Board's
notice of the proposed transaction was to be published 1n the Federal Register on Day 20,1 ¢, on
August 2, 2007 Id The Board allowed interested parties three additional days (beyond the

parties’ request) to comment on the proposed transactions, by making substantive comments duc



on September 4, 2007 (33 days after the Federal Register Notice, and 53 days after the parties’
mmtial filings)

IL Interested Parties Had Ample Opportunity to Comment on the Proposed
Procedural Schedule.

BMWED and BRS assert that the Board “denicd interested parties the opportunity
to respond to the proposed procedural schedule™ when it 1ssued 1ts Decision on August 2, 2007,
20 days afler MCR's initial filings This assertion 1s menitless for several reasons

First. as noted above, the Board’s rcgulations expressly provide that “public
comments are generally not sought™ in individual exemption proceedings Therefore, the
opportunity for public comment that MCR requested, and that the Board elected to provide, goes
above and beyond the normal procedural requircments for such proceedings

Second. the Board™s rules do not indicate that the 20-day peniod for replies under
49 CF R § 1104 13 ordinanly will be applied to the establishment of a procedural schedule
(even if the schedule 15 requested or proposed by a party) To the contrary, the Board's
established practices and precedents suggest that the Board does not routinely wait 20 days for
replies before ruling on or adopting a proposed procedural schedule  See infra at 12-13

BMWED and BRS assert that “[1]ntcrested parties had every nght to expect that
the Board would allow them the time to respond that 1s provided under 49 CF R. § 1104 12
[sic] ™ Petiion at 2 But even if the 20-day period for replies normally provided under the
Board’s rules 1s deemed to apply to the adoption of a procedural schedule, that rule 1s not an
inflexible command, and does not preclude the Board from granting requests for expedited
consuileration in particular cascs

In this case, MCR specifically requested publication of notice and a procedural

schedulc on Day 20, : ¢ . August 2, 2007 MCR voluntanly served BMWED and BRS with



complete public copies of its imtial filings BMWED and BRS theretore had actual notice that
MCR had requested publication of notice 1n the Federal Register on August 2. Experienced STB
counsel know that STB decisions are normally considered and decided by the Board several days
before their publication 1n the Federal Register Thus, BMWED and BRS effectively had notice
that the Board would need to reach a decision on the proposed procedural schedule several days
before August 2. 2007, 1n order to achieve the requested pubhication date

BMWED and BRS apparently contend that they were entitled to 1gnore MCR’s
request for an August 2™ publication date, and to submut their comments on or after August |
But such a claim 1s not consistent with the Board's rules and established practice, and 1f
accepted. would preclude the Board from granting expedited relief in any case BMWED and
BRS can hardly blame the Board for their own decision to submit comments on the proposed
procedural schedule on the day before the parties had requested publication of notice tn the
Federal Register  Thus, the Board's Decision on August 2. 2007, did not depnve BMWED and
BRS of a fair and adequate opportumty to respond to the proposed procedural schedule

In any event, the Board did not reject the comments filed by BMWED and BRS
on August 1, 2007, and presumably will consider those comments m connection with its
consideration of their Petiion Therefore, no conccivable prejudice could have resulted from the
Board’s Decision publishing notice of the proposed transactions and procedural schedule on
August 2, 2007

BMWED and BRS also assert that they arc “especially” entitled to rely on the full
20-day period for replies *in this case, where interested parties had to first learn of the filings by
accessing the Board's website.” and then had to “*download and read hundreds of pages of

documents and were n no position to respond quickly to the proposed schedule ™ Petition at 2-3.



These asscrtions arc disingenuous. First, as noted above, MCR and NSR voluntanly served
complete copies of their imtial filings on BMWED and BRS (and on all labor unions with
employces on the affected lines) at the time of their submission to the Board On July 12, the
day betore making their filings with the Board, the parties also 1ssued public press releases
describing the proposed transactions  In addition, on July 11, two days hefore ther filings with
the Board. the partics voluntanly made courtesy telephone calls to (or left voice messages with)
interested partics, including BMWED and BRS, 1n order to intform them of the proposed
transactions Thus, BMWED and BRS did not ““first learn of the filings by accessing the Board’s
website ™ The fact that the parties® filings werc also available on the Board’s website provides
no justfication for the decision by BMWED and BRS to wait 20 days, until the day before the
requested notice publication date, before filing their comments on the proposed procedural
schedule

In addition, the fact that the parties™ imtial filings included “hundreds of pages of
documents™ provides no justification for delay The partics voluntarily included copices of their
Transaction Agrecement and other related agreements between them regarding the proposed
transactions (including 14 additional agreements) as part of their imutial filings (with only
minimal redactions) in the interest of full disclosure These voluntary disclosures have
facilitated and expedited the review of the proposed transaction by interested parties by
climinating any nced for parties to request these documents 1n discovery, and eliminating any
dclay n their production  Practically speaking, BMWED and BRS did not need to complete
their review of all of these related documents m order to ““digest what the filings were all about.”

(Petition at 3) and to offer their view on the proposed procedural schedule in this casc



BMWED and BRS also complain that thcy have “only had access to redacted
versions of the filings™ and that the Board’s “protective orders {were] only 1ssued recently
Petitton at 4  But the parties have taken care to make only mimimal, essential redactions of
commercially sensitive data and information from the public versions of the filings i this case.
and 1t 1s hughly unlikely that these Itmited redactions would have any bearing on BMWED's and
BRS’s positions and arguments in this case More to the point. the Board 1ssued its protective
orders 1n these proceedings on July 27, 2007 Counsel for BMWED and BRS then waited ten
more davs before sending signed confidentiality undertakings to counsel for MCR and NSR 1n
accordance with these protective orders  Immediately upon recetpt of these signed
confidentiality undertakings, counsel for MCR and NSR arranged for highly confidential
versions of the filings to be hand-delivered to counsel for BMWED and BRS on the same day
Thus, BMWED and BRS cannot blame either the Board or the parties for their own delay in
requesting unredacted versions of the filings

I[1I. The Board’s Decision Contained No “Material Error™

BMWED and BRS assert that the Board's Deaision “was premused on a matenial
error 1n mterpretation” of 49 U.S C § 10502(b) Petition at 3 That section requires the Board to
determine whether to begin an ¢xemption procecding within 90 days after receipt of a petition
for exemption. and to complete any such proceeding within 9 months after 1t 1s begun  See
Decision at 3 BMWED and BRS assert that 1n adopting the proposed procedural schedule, “the
Board referred to Section 10502(b), and stated that 1t was adopting the 90 day schedule in
comphance with that provision ™ Id Based on those statements, they asscrt that “the Board
appears to have construed the [statute] as requinng a decision within 90 days.™ Jd

'L he Board's Decision 1s entirely consistent with the statutory deadlines, and

contains no matenal error - After correctly paraphrasing the statute. the Decision stated (at 3) that



“[1]n compliance with the statute, this order will be 1ssued. and a proceeding will be formally
wnstrtuted ™ In 1ts ordenng paragraphs (¢d at 4), the Decision further stated that “a proceeding 1s
commenced” cffective as of August 2, 2007, The August 2 effective date of the Decision clearly
was within the 90-day linat for a decision on whether to begin a procceding  Moreover, the
Board’s determination that 1t would 1ssue a final decision on October 11, 2007, was and 18
consistent with the statute’s 9-month limat for a final decision The fact that MCR requested a
pracedural schedule that would permut the Board to reach a final decision within 90 days after
MCR's imitial filings, and the fact that the Board adopted such a schedule, does not indicate that
the Board misconstrued the statute. nor does 1t constitute “matenial error ™

IV. BMWED’s and BRS’s Alleged “New Evidence” Does Not Justify Reconsideration.

BMWED and BRS argue that reconsideration 1s appropniate “because of new
evidence that should affect the Board's deciston.” consisting of the fact that “the Board ruled
without knowing of the position of BMWED and BRS and others regarding the proposed
schedule ™ Petition at 3

The unsubstantiated “position” of BMWED and BRS doces not constitute the type
of “new evidence™ that would justify reconsideration of thc Board's Decision under 49 CF R
§ 1115 3¢tb) Under that section. reconsideration 1s appropnate only if the Board's prior decision
would be “affected materially” because of new evidence /¢ The mere fact that BMWED and
BRS would prefer to extend the procedural schedule adopted by the Board should not matenally
affect the Board’s Decision, unless BMWED and BRS also provide persuasive reasons for that
request BMWED and BRS have failed to make any such showing.

A\ L The Board’s Decision Was Not Arbitrary, Capricious and Inherently Unreasonable.

BMWED and BRS arguc that the Decision “1s plainly unreasonable and

prejudicial to other parties ™ Petition at 4. Apart from this heated rhetoric, however, BMWED



and BRS offer no specific reason why any interested party might be unable to participate fully in
this proceeding under the procedural schedule adopted by the Board, or how that schedule might
prejudice the interests of any interested party

BMWED and BRS also assert that “the Board has already damaged the credibihty
of these proceedings™ by adopting the procedural schedule proposed by MCR. Petition at 5.
There 1s no justification for such irresponsible rhetoric, which 1s objectionable under 49 C.F R
§11048

BMWED and BRS also argue that the “comment peniod adopted by the Board
requires that all of the document review, research, investigation and preparation of comments
would have to occur when many people  arc likely to be away for substantial portions of the
month of August ™ Id at 5 But MCR and NSR made their in1tial filings and submitted their
proposed procedural schedule more than three and one-half weeks ago, 1n the first half of July
If counsel for BMWED and BRS behieved that his or his clients® vacation plans would interfere
with a timely response to these tilings, they had ample time to adjust those plans, or to seck
altcration of the proposed schedule, before the requested notice publication date, on August 2,
2007 The Board’s timely management of 1ts proceedings should not slow to a craw] during the
manths of July and August, simply because of the possibility that some parties might have other
plans during those months The same could be said of December and January, Apnl and May, or
any other time of the year

BMWED and BRS assert that the procedural schedule adopted by the Board 1s

“arbitrary and capncious ™ /4 at4 But 1t 1s axiomatic that the Board, hike other administrative
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agencies, has broad discretion to control its own proceedmgs ' BMWED and BRS have failed to
show that they are unable to comply with the Board's procedural schedule, or that any party
would be prejudiced by that schedule

VI. The Procedural Schedule Adopted in this Proceeding Compares Favorably With
Those Adopted in Comparable Proceedings.

As noted above, the procedural schedule adopted by the Board 1n this proceeding
provides for the filing of substantive comments on Scptember 4, 2007 — 33 days after the Board
published notice of the proposed transaction 1n the Federal Register, and 53 days after the
parties’ imtial filhings This schedule compares favorably with the notice peniods provided in a
number of recent proceedings before the Board. including several proceedings involving
considerably larger transactions

For cxample, in STB Finance Docket No. 35031, 'ortress Investment Group
LLC- Control—Florida East Coast Railway. LLC. the parties submitted an Apphcation for
approval of the proposed transaction on May 22, 2007. and the Board published notice of 1ts
acceptance of the Application. along with a procedural schedule, on June 22, 2007 Comments
regarding the proposed transaction were due on July 30, 2007 — 38 days after the Board
published notice and a procedural schedule in the Federal Register Notably, the Fortress-FEC
procecding involved an application for Board approval under49 U S C §§ 11321-26 (not an
exemption petition under § 10901), and involved a much larger transaction, with a total value of

approximatcly $3 5 billion, and with the acquired cammer., Flonda East Coast Railway, having

' Vermont Yankee Nuclear Power Corp v NRDC, 435 U S 519, 543-544 (1978), Association of
Businesses Advocating Tariff Equin v Hanzhk. 779 F 2d 697, 701 (D C.Cir. 1985) (“agencies
are empowcered to order therr own proceedings and control their own dockets™), Natural
Resources Defense Council, Inc v SEC, 606 F.2d 1031, 1056 (D.C Cir 1979); GTE Service
Corp v FCC, 782 F 2d 263,273 (D C Cir 1986) (“[T]tus court has upheld 1n the strongest
terms the discretion of regulatory agencies to control the disposition of their caseload™) citing
Nader v FCC, 520 F 2d 182, 195 (D.C Cir 1975)



freight-related revenues of approximately $264 milhon  The 38-day period for comments 1n that
casc 15 roughlv comparablc to the 33-day period i this proceeding, which involves an exemption
petition under § 10901, and a much smaller transaction

In STB Finance Docket No 34972, Fortress Investment Group LLC—Control
Lxemption—RailAmerica, Inc . Fortress™s acquisition of RaillAmenca and its 30 rail carnier
subsidianies was handled under the Board’s class exemption procedures, allowing consummation
of the proposed transaction 30 days after the date of filing of a notice of cxemption That
proceeding also involved a much larger transaction, with a total value of approximately $1 1
billion. The 30-day notice peniod before consummation 1n that case was much shorter than the
90-day penod provided before the Board's final decision 1n this case. The 22-day period allowed
for filing stay petitions 1n that case also was much shorter than the 53 days (from the parties’
mmtial filings) allowed for substantive comments 1n this case, and shorter than the 33 days (from
the Board’s Federal Register notice) allowed here

In STB Finance Docket No 33813, RailAmerica, Inc —Control Exemption—
Raillex, Inc , the parties requested an expedited procedural schedule governing a petition for
excemption under 49 U S C § 10502, for RailAmenca’s acquisition and control of Ra1lTex and
1ts 1 7 domestic Class Il ra1l carmiers  The procceding involved an exemption from the pnor
approval requirements of 49 U S C § 11323-25 (not an exemption petition under § 10901), and
involved a total value of approximately $328 million, including $205 million 1n cash and stock,
and the assumption of $123 million 1n long term debt Notably, the Board did not wait 20 days
for replies before 1ssuing an expedited procedural schedule 1n that proceeding Rather, the Board
published nottce of the petition and an expedited procedural schedule 1n the Federal Register

cight days afler the parties’ imtial filings, on November 16, 1999 The cxpedited procedural



schedule provided that comments on the proposed transaction were due 20 days later. on
December 6, 1999 The Board's final decision was served 60 days after the parties’ ininal
tilngs All of these time periods were considerably shorter than those requested 1n this
proceeding

As demonstrated by these examples, the Board has adopted comparable or shorter
notice and comment periods 1n a number of proccedings involving simlar (or larger)
transactions The 53-day notice period (from the parties” mitial filings) and 33-day period (from
the Board's publication of notice of the proposed transaction 1n the Federal Register) in this case
comparc tavorably with the notice periods 1n each of the recent proceedings cited above Thus,
there simply 1s no reason to conclude that the procedural schedule adopted by the Board 1n this
case 1s unrcasonable, or would prejudice any parties’ nghts in any way

CONCLUSION

MCR respectfully submuts that there 1s no basis upon which to grant the Petition
for Reconsideration filed by BMWED and BRS Therefore, VICR respectfully requests that the
Board deny that Petition, and adhere to the procedural schedule adopted 1n 1ts August 2 Decision

Respectfully submutted,

Lol Wt

KARL MORELL

Of Counsel

BALL JANIK LLP

Suite 225

1455 F Street, N W
Washington, D C 20005
(202) 638-3307

Attorney for
Michigan Central Railway, LLC
Dated August 7, 2007
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CERTIFICATE OF SERVICE

[ hereby certify this 7 day of August, 2007, that | have caused the foregoing to be served
by first class mail, postage pre-paid, on all partics that have entered appearances in STB Finance

Docket Nos 35063, 35064 or 35065

Kol Wit/

14



